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Relevant legislation

• The provisions of the Employment Equality 
Framework Directive 2000/78/EC is given effect 
in Irish law through sections 6 and 34 of the 
Employment  Equality Acts 1998 to 2015

• Section 34 permits Irish employers to set 
mandatory retirement ages

• Section 6 provides for post-retirement fixed term 
contracts 



Relevant legislation
• Both sections now have restrictions inserted by the 

provisions of the Equality (Miscellaneous Provisions) Act 

2015, which is the obligation to objectively justify through 

proportionate means both the retirement age and the post 

retirement fixed term contract 

• The 2015 Act codified the interpretation of Article 6 of the 

Directive as applied in a range of CJEU judgments and 

Labour Court decisions under the related Irish legislation

• Over the years, these decisions have required employers to 

reflect on what objective justifications they might cite in 

support of their retirement age if it were to be the subject of 

legal challenge  



Objective justifications

• Access to employment

• Balanced age structure

• Prevent disputes regarding employees’ fitness to 
work

• Retention of associates/succession planning



Objective justifications

• Offering promotional opportunities

• Health and safety considerations

• Other employment policy and labour market 
policy concerns

• Entitlement to a retirement pension



Objective justifications 

• Did the 2015 Act go beyond such interpretation 
with respect to its amendment of section 6 on 
fixed term contracts and the requirement to have 
separate objective justifications for the retirement 
age and the offering of a fixed term contract?

• It is important to note that in relevant case law 
from the EU, the Court of Justice has not been 
prescriptive about the point in time at which the 
objective justification needs to be made nor the 
form that it should take (in writing? in a company 
policy? or contract of employment?)



Why have a contractual retirement age?

• Many employers choose to retain a contractual 
mandatory retirement age as it provides

• certainty

• facilitates succession planning within the 
organisation  

• allows transfer of work across generations, 
and

• health and safety/fitness to work -
management where the work involved is of a 
particularly physical nature



Employers’ use of contractual retirement age

• Questions have been raised with regard to the 
enforceability of mandatory retirement in certain 
contexts

• Where there is an absence of a clear 
contractual retirement policy, or 

• Where employees are keen for personal 
reasons to remain in the workplace past the 
age of 65

• For the avoidance of doubt – retirement age 
remains legally enforceable where the contract 
provides for it and where objectively justifiable



Deferment of access to the State pension

• Since the enactment of the Social Welfare and 
Pensions Act 2011, access to the State pension 
has been deferred on a phased basis up to age 
68 in 2028  

• This has contributed to an increase in the number 
of challenges to organisations’ mandatory 
retirement ages 



Post-retirement fixed term contracts – solution?

• Until January 2016, Ibec advised member 
companies that they could avail of the exemptions 
in section 6 of the Employment Equality Acts 1998 
to 2015 and offer a fixed term contract post 
retirement

• However, when the new restrictions were 
introduced in January 2016, Ibec was obliged to 
warn member companies that offering post 
retirement fixed term contracts now carried with it 
additional risks of litigation



Post-retirement fixed term contracts – solution?

• We have yet to see any cases on the correct 
interpretation of section 6

• Dáil debates from the time and the subsequent 
report from the pan-departmental group (including 
the Department of Justice and Equality, the 
Department of Public Expenditure and Reform 
and the then Department of Jobs Enterprise and 
Innovation)  both supported the interpretation that 
a second set of objective justifications is now 
required  



Post-retirement fixed term contracts – solution?

• The “Report of the Interdepartmental Group on 
Fuller Working Lives” went further and suggested 
that the second set of objective justifications could 
not mirror those relied upon for justifying the 
contractual retirement age

• References in the  Code of Practice on Longer 
Working support this interpretation

• As do the recently issued guidelines on retirement 
and fixed term contracts issued by IHREC 



Post-retirement fixed term contracts – solution?

• The result is that the new restrictions on 
offering fixed term contracts have had a chilling 
effect on companies otherwise willing to 
facilitate employees who have sought an 
extension to their employment post retirement, 
even where the aim is to bridge the gap to the 
State pension age



How to bridge the gap
When facilitating employees who wish to work 
beyond the contractual retirement age, specifically 
with a view to bridging the gap to the State pension 
age there are four main options, none of which is 
risk free:

• Maintain status quo – enforce contractual 
retirement age of (usually) 65 years

• Move the company retirement age (on a 
voluntary basis for existing staff) to 68 
years/State pension age

• Offer a (singular) post-retirement fixed term 
contract in line with the Employment Equality 
Acts 1998 to 2015

• Abolish contractual retirement age altogether



How to bridge the gap – status quo

• When faced with requests to work longer, it 
remains open to an employer to insist on 
enforcing any existing contractual retirement age

• The advantage of this course of action is that 
retains consistency of approach to retirement in 
the workplace involved

• Possible disadvantage is that this approach is 
likely to elicit challenges to the enforceability of 
the retirement age from those wishing to work 
longer, requiring the employer to objectively justify 
the retirement age in line with legal requirements



Bridging the gap – align with State pension age

• Upwards alignment of the contractual retirement 
age would need to be done voluntarily, through 
mutual agreement

• Employers need to be reassured that if they take 
this step that it will not be used to argue that the 
contractual retirement age has been undermined 
by taking this course of action, or that a separate 
set of objective justifications must now be used for 
the revised retirement age – this reassurance is 
currently absent

• Advantage – reduces the impetus for employees 
to challenge the enforceability of the contractual 
retirement age



Bridging the gap – offer fixed-term contract

• The Employment Equality Acts permit the offer of 
one post retirement fixed-term contract which 
could be used to bridge the gap from the 
contractual retirement age to access to the State 
pension

• The offer of that FTC must now also be objectively 
justified, using a different set of objective 
justifications from those used to justify retirement 
age

• This requirement creates an additional risk of 
litigation for the employer

• Advantage is the fact that it is a course of action 
provided in statute



Bridging the gap – abolish the contractual retirement age

• While the Acts permit the setting of a contractual 
retirement age, it is not obligatory

• Some companies choose not to enforce a 
retirement age

• Advantage – removes threat of litigation to 
objectively justify the retirement age

• Disadvantage – restricts the ability of the 
employer to engage  in succession planning, 
requires the end of employment to be addressed 
on an individual basis  - attendant litigation risks



Retirement and the public sector – Govt response

• The statutory retirement age is established by law 
for public servants 

• For people who joined the public service between 
1 April 2004 to 31 Dec 2012 there is no 
compulsory retirement age

• For people who joined the public service after 1 
January 2013 the minimum pension scheme age 
is 66 and the compulsory retirement age for most 
members will be 70 



Public sector

• The Gardaí, firefighters and the Defence Forces 
have provisions for much earlier retirement

• Where there is no automatic retirement of the 
employee at 65 or 66 the employee can continue 
working, subject to suitability and health 
requirements

• Legislation is being drafted to raise the compulsory 
retirement age to 70 for Public Sector employees 
those who joined the service before 2004  



Code of Practice on Longer Working

• Came into effect late last year – S.I.600/2017

• Established as a result of the pan departmental 
group resulting in the report issued in August 2016 
on "Fuller Working Lives"

• Ibec and ICTU were consulted in the course of the 
drafting of the Code



Context for Code

• Number of older workers wanting to continue in 
employment past their contractual retirement 
date is set to rise

• Employers need to be prepared for this in the 
context of encouraging retention of older 
workers and longer working lives as well as the 
changing statutory or legal framework in relation 
to retirement and pension arrangements 

• Purpose: Best practice for employers 
employees and their representatives in 
engaging in the run up to retirement including 
response to requests to work longer



Four main aspects of code

• Utilising skills and experience of older workers

• Objective justification of retirement 

• Standard retirement arrangements

• Managing requests to work longer



Utilising skills of older workers

• Training of management at all levels about age diversity 

and its benefits

• Encouraging knowledge and expertise sharing

• Exploring measures and flexible work patterns

• Proofing policies and procedures for age bias

• Fostering a culture that appreciates the need for training 

and development of all age groups 



Objective justification

• Refers to absence of statutory retirement age in 
Ireland

• Explores variety of contractual mechanisms for 
setting retirement age (includes implied terms, 
relevant policies including staff handbook as well as 
custom and practice) 

• Code refers to age as one of the 9 grounds in 
Employment Equality Acts 1998-2015

• Refers also to post retirement fixed term contracts 
(separate objective justification required)



Objective justification

• Intergenerational fairness 

• Motivation  and dynamism

• Health and safety

• Creation of a balanced age structure

• Personal and professional dignity (capability 
issues)

• Succession planning

• *no reference to access to a pension payment, 
which appears in many of the cases at EU and 
national level



“Standard Retirement Arrangements”

• “Where no contractual retirement age 
exists, it is reasonable as part of 
workforce planning for an employer to 
raise and discuss with an employee their 
retirement intentions”

• Permission to at least raise the issue 
with an employee without it being 
considered discriminatory?

• Highlights importance and benefit of pre-
retirement courses



Retirement process

• "Good practice" for an employer to notify an 
employee of the intention to retire him or her on 
the contractual retirement date within 6 to 12 
months of that date

• Should be in writing followed up by face to face 
meeting



Meeting should focus on:

• Understanding the retirement date and any 
possible issues arising 

• Exploration of measures to support pathway to 
retirement e.g. Flexible working, looking at 
alternative roles until retirement 

• Transitional arrangements re the role

• Request to work longer



For the employee:

• Are they confident they can perform the role to 
the required standard?

• Can flexible working/alternative roles be 
considered?

• Are there pension implications?



For the employer:

• Are there good grounds to accept/refuse the request e.g. 

Can retirement be objectively justified - reference here to 

objective justification of post retirement fixed term 

contract

• New set of "objective criteria applicable to the request" to 

work longer, to ensure "equal and consistent approach"

• What will be the legal basis of the extension (e.g fixed 

term contract?)

• The possibility of a more "flexible working arrangement" 

(less than full hours, alternative role...)



Recommended that the parties engage as follows

• Employee should make request no less than 
three months before the intended retirement 
date, to be followed up with a meeting between 
the employer and employee

• NB that the employee is listened to and any 
decision made is on fair and objective grounds

• The employer's decision should be 
communicated asap



Recommended that the parties engage as follows

• If a fixed-term contract is offered, must set out 
timeframe and the "legal grounds" underpinning the 
new contract should be made clear (e.g. fixed-term 
contract, if applicable) (no reference is made to 
objective justification being in the contract)

• Good practice to say that fixed-term contract is 
made with specific circumstances of the requesting 
employee in mind and does not apply universally

• If the employer is refusing the request, grounds for 
refusal should be communicated to the employee



Appeals procedure

• Appeals mechanism should be in place, for 
example through the established grievance 
procedure

• An employee may be accompanied by a work 
colleague or union rep to discuss a request to 
work longer or at any appeals process



IHREC Guidelines published in April 2018

• “Retirement and Fixed-Term Contracts” 
Guidelines

• States that the “fixing of a compulsory 
retirement age will require to be objectively 
justified prior to the commencement of the 
employment relationship”, (NB  - the statutes do 
not specify this requirement, nor does EU case 
law)

• The offering of a fixed-term contract to a person 
must be objectively justified at the time of 
offering of the FTC (again, not specifically 
required by statute or relevant  case law)



What next…

• Government have stated their commitment to 
pension reform

• Major focus on the income challenges faced by 
employees who are required to retire before 
they can access the State pension

• Media reports on 1st March suggest that the 
“actual practice of employers in this area will be 
kept under review” by Govt



Irish Times Report 1 March 2018

• “State may force employers to drop mandatory 
retirement ages”

• “Should it appear that these provisions are not 
resulting in improved flexibility for workers, by 
the end of 2018 the Government will consider 
the merits of restricting the capacity to use 
mandatory retirement provisions relative to the 
prevailing State pension age,” the report says.

• Ibec response: employers are keen to facilitate 
employees as far as possible, provided they are 
afforded the tools provide greater flexibility 
without leaving themselves further exposed to 
litigation



Next steps for employers

• Ibec has issued a document outlining the various 
options available to employers

• Consider the four options, and select the option 
likely to work best for your business

• If you do not already have one in place, consider 
introducing a written retirement policy (in 
consultation with appropriate advice)

• Watch for developments in this area of 
employment law




